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Robert L. Harris (lSB #7018)
rhami s@ho ldenle gal.com
Luke H. Marchant (lSB # 7944)
lmarchant@holden lesal. com
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
1000 Riverwalk Dr., Ste. 200
P.O. Box 50130
Idaho Falls, Idaho 83405
Telephone: (208) 523 -0620
Facsimile: (208) 523-951 8

Attorneysfor Janet E. Bird & Kurt t4t. Bird

BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF PERMIT TO
APPROPRIATE WATER NO. 74-16187
IN THE NAME OF KURT W. BIRD and
JANET E. BIRD

MOTION TO STRIKE IWRB'S & IDFG'S
RESPONSE TO APPLICANT'S PETITION

F'OR RECONSIDERATION AND
MEMORANDUM IN SUPPORT

Applicants Kurt W. Bird and Janet E. Bird (hereinafter collectively "Bird" or the

"Applipanl"), by and through their attorneys of record, Holden, Kidwell, Hahn & Crapo, P.L.L.C.,

hereby files this Motion to Strike IWRB's & IDFG's Response to Applicant's Petition for

Reconsideration. This motion is filed in response to the IWRB's & IDFG's Joint Response to

Applicant's Petition for Reconsideration filed on January 31, 2020 (the "R$ponse"). The

Response was filed in response to Applicant's Petitionfor Reconsideration filed on January 23,

2020.

IDAPA 37.01.01 "contains the rules of procedure that govern the contested case

proceedings before the Department of Water Resources and Water Resource Board of the state of
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Idaho." Rule00l.02.r ApplicationforPermitNo.T4-16187(hereinaftersimply"T4-16187")isa

contested case before the Idaho Department of Water Resources ("IDWR" or "Department").

Idaho Code 5 67-5243 and Rule 730 allows parties to a contested case fourteen (14) days after the

service date of a preliminary order to file a petition for reconsideration. Applicant's Petitionfor

Reconsideration was filed within this timeframe. ,See also ldaho Rules of Civil Procedure 1l .2(b)

("A motion to reconsider any order of the trial court entered before finaljudgment may be made

at any time prior to or within l4 days after the entry of a final judgment.").

Upon receiving a timely filed petition for reconsideration, "[t]he hearing officer issuing

this order will dispose of the petition for reconsideration within twenty-one (21) days of its receipt,

or the petition will be considered denied by operation of law. See Section 67-5243(3), Idaho

Code." Rule 730.02.a.

There is no rule that authorizes or allows opposing parties to file a response to a petition

for reconsideration, and therefore, the Response is improper and should be stricken. Bird's motion

to strike is filed pursuant to the Rules of Procedure of the Idaho Department of Water Resources

(IDAPA 37.01.01), specifically, Rule 260.

Hearing Officer Mathew Weaver and Director Gary Spackman have already ruled on the

precise issue of whether responses to petitions for reconsideration are to be considered. First,

Hearing Officer Weaver:

On April 23, 2019, the city of Boise filed City of Boise's Response to
Elmore County's Petitionfor Reconsideration/ Petitionfor Clarification. On April
30,2019, the Boise Project Board ofControl filed Boise Project Board of Control's
Response to Elmore County's Petition .fo, Reconsideration/Petition for
Clarification. Because the Idaho Department of Water Resources'

I CitationstorulesinIDAPA3T.0l.0l hereafteronlyincludethespecificsubsectionsfortheserulesanddonotincludeIDAPA
37.01.01 before the subsection citation.
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("Department") Rules of Procedure (IDAPA 37.01.01) do not authorize
responses to petitions for reconsideration, the responses will not be considered.

Order on Reconsideration; Amended Preliminary Order Approving Permit Upon Conditions,ln

the Matter of Application for Permit 63-34348 in the Name of Elmore County, Board of County

Commissioners at l, fn. I (emphasis added), available ar https://idwr.idaho.gov/files/leeal/elmore-

county/Elmore-County-20190507-Order-on-Reconsideration-Amended-Preliminary-Order.pdf.2

Second, Director Gary Spackman:

On April 23, 2019, the city of Boise filed City of Boise's Response to
Elmore County's Petitionfor Reconsideration/ Petitionfor Clarification. On April
30,2019, the Boise Project Board of Control filed Boise Project Board of Control's
Response to Elmore County's Petition for Reconsideration/Petition for
Clarification. Because the Idaho Department's Rules of Rules of Procedure do
not authorize responses to petitions for reconsideration, the responses were
not considered by the hearing officer, an outcome with which the Director
4re. See generally, IDAPA 37.01.01.

Order on Exceptions; Final Order,ln the Matter of Application for Permit 63-34348 in the Name

of Elmore County, Board of County Commissioners at 1, fn. 6 (emphasis added), available at

https://idwr.idaho.gov/files/legal/elmore-countv/Elmore-County-20190813-Final-Order-on-

Exceptions.pdf.

Because responses to petition for reconsideration are not allowed, the Response must be

stricken. At a minimum, if this motion to strike is not granted, the contents of the Response should

not be considered by the hearing officer in his consideration of Applicant's Petition for

Reconsideration.

Oral argument on this motion is not requested.

2 The Response does not cite to any rule or other legal authority that permits filing of responses to petitions for
reconsideration under IDAPA 37.01.01.
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DATED this 4th day of February,2020.

f:Zh-qf u z{.*-;.
Robert L. Harris, Esq.
HoLDEN, KIDwELL, HaHN & CRaro, p.L.L.c

CERTIFICATE OF SERVICE

I hereby certify that on this 4th day of February, 2020, I served a true and correct copy of
the following described pleading or document on the attorneys and/or individuals listed below by
the method(s) indicated.

DOCUMENT SERVED: MOTION TO STRIKE IWRB'S & IDFG'S RESPONSE TO
APPLICANT'S PETITION FOR RECONSIDERATION AND
MEMORANDUM IN SUPPORT

ORIGINAL TO: James Cefalo
Hearing Officer, Idaho Department of Water Resources
900 North Skyline Dr., Ste. A
Idaho Falls, ID 83402-1718
Jame s.Cefal o @ idwr. idaho. eov

ATTORNEYS AND/OR INDIVIDUALS SERVED

JRNer E. aNo Kunr W. Brno
56 Lower Texas Creek Rd.
Leadore, lD 83464

IoaHo CoNssRvarroN Leecus
Marie Callaway Kellner or Matt Nykiel
P. O. Box 844
Boise, ID 83701
mkel lner@ idahoconservation.org

PnrNv J. OcoEN EowaRos
2330 S.350 W.
Perry, UT 84302

n Mail
n Hand Delivery
n Facsimile

X Email

n Mail
n Hand Delivery
! Facsimile
tr Email

X Mail
! Hand Delivery
n Email

MOTION TO STRIKE IWRB'S & IDFG'S RESPONSE TO APPLICANT'S PETITION FOR
RECONSIDERATION AND MEMORANDUM IN SUPPORT - Page 4



Srarp oF IDAHo
Dppury ArroRNsy GnNsRAr-
c/o Ann Y. Vonde or Michael C. Orr
P. O. Box 83720
Boise, ID 83720-0010
Ann.Vonde@ae. idaho. gov
Michael.Orr@ag. idaho. gov

Purcell Ranch Partnership
Kerry Purcell
98 Purcell Lane
Leadore, ID 83464

Kerry Purcell
1774 Lee Creek Road
Leadore, ID 83464

Tnavrs THovrpsoN
BaRrpn Rosrlolr & SrvrpsoN LLP
POBox63
Twin Falls, ID 83303-0063
tlt@idahowaters.com

n Mail
tr Hand Delivery
! Facsimile

tr Email

I Mail
! Hand Delivery
! Facsimile

n Email

X Mail
n Hand Delivery
n Facsimile

! Email

! Mail
D Hand Delivery
fl Facsimile

X Email

{fu.rr?t-.
Robert L. Harris, Esq.
HoLnnN, KIDwELL, HaHN & CnaRo, p.L.L.c.
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